STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ROBERT D. BROWWN,
Petitioner,
VS. Case No. 05-3285

RAPAK, LLC,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on April 18, 2006, in Tanpa, Florida, before Carolyn S
Holifield, the designated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Bruce A Plesser, Esquire
Denni s Hernandez & Associ ates, P.A.
3339 West Kennedy Boul evard
Tanpa, Florida 33609

For Respondent: Brian M Stol zenbach, Esquire
Seyfarth, Shaw, LLP
55 East Monroe Street, Suite 4200
Chicago, Illinois 60603-5803

STATEMENT OF THE | SSUE

The issue is whether Respondent engaged in an unl awf ul
enpl oynment practice by discharging Petitioner because of his

age.



PRELI M NARY STATEMENT

On April 19, 2005, Petitioner, Robert D. Brown
(Petitioner), filed an Enpl oynment Conplaint of Discrimnation
with the Florida Comm ssion on Human Rel ati ons (Conmi ssion),
al | egi ng Respondent, Rapak, LLC (Respondent or Rapak), had
di scrim nated agai nst himbased on his age, by termnating his
enpl oynent, in violation of Florida Cvil R ghts Act of 1992,
Title VII of the Federal G vil Rights Act of 1964, the Age
Di scrimnation in Enploynent Act and/or the Americans Wth
Disabilities Act. The Comm ssion issued a "No Cause"

Det erm nati on on August 3, 2005. Petitioner filed a Petition

for Relief on Septenber 12, 2005, and, again, alleged "age
di scrim nation."

On or about Septenber 12, 2005, the Comm ssion transmtted
the Petition for Relief to the Division of Admnistrative
Hearings for assignnment of an Adm nistrative Law Judge to
conduct a formal hearing. The matter was initially set for
heari ng on Novenber 2, 2005, but was continued to February 7,
2006, at Respondent's request and continued again until
April 18, 2006, at Petitioner's request.

At the final hearing, Petitioner testified on his own
behal f and presented the testinony of Jackie Chapnan,

Mark Fitzgerald, and Joe Pranckus. Petitioner's Exhibit 1 was

admtted into evidence. Respondent's Exhibits 1 and 3 through 6



were received into evidence. Respondent did not call any
W t nesses.

A Transcript of the hearing was filed on May 11, 2006. By
stipulation of the parties, it was agreed to extend the tine to
file proposed reconmended orders to June 9, 2006. Both parties
tinmely filed Proposed Recormended Orders in this matter.

FI NDI NGS OF FACT

1. Respondent produces flexible packagi ng, devel ops
technology to fill that packaging with Iiquids, and provides
services to incorporate its flexible packaging systens into its
custoners' facilities. Respondent primarily produces "bag-in-

box" products and manufacturing systens for custoners such as
Pepsi -Col a and Wendy's, as well as various custoners in the
m |k, juice, and chem cal business.

2. Respondent operates two manufacturing facilities, one
| ocated at its headquarters in Roneville, Illinois, and another
| ocated in Union City, California.

3. Petitioner was born on April 24, 1946.

4. 1n 1996, Respondent hired Petitioner as a sales
representative, and he served in that position until he was
di scharged on April 19, 2004.

5. Petitioner initially was assigned to service the Upper

M dwest Regi on and was based in Chicago, Illinois. In 1999,

Respondent reassigned Petitioner to the Southeast Region.



6. After his reassignnent to the Sout heast Region,
Petitioner continued to live in the Chicago area for severa
years. However, in Decenber 2002 or January 2003, Petitioner
and Respondent nutually agreed that Petitioner would relocate to
Fl ori da. Because the nove resulted froma nmutual decision
bet ween Petitioner and one of Respondent's founders, Respondent
pai d $25, 000 towards Petitioner's noving expenses. After the
nove, Petitioner continued to be responsible for the same
geographical territory and the sanme custoners as before the
nove.

7. Joe Pranckus is Respondent's vice president of sales.
At the time of Petitioner's discharge, the sal es departnent
consi sted of a custoner service departnment and four geographi cal
sales territories: the Central, Wstern, Eastern and Mexico
Regi ons. The Central and Western Regi ons (where Respondent's
manufacturing facilities are | ocated) each were overseen by a
regi onal manager. The Eastern and Mexi co Regions did not have
regi onal managers. As Petitioner was located in the Eastern
Regi on, M. Pranckus served as his direct supervisor.

8. From 1999 until his dism ssal, Petitioner was
Respondent’s only sales representative in the Southeast. His
primary responsibility was to nmaintain and i ncrease Respondent’s
business in that region of the country. The Rapak sales

departnment as a whole is generally responsible for naintaining



and increasing Respondent’s overall sales. This involves not

only selling products and services, but also following up with
custoners to help them sol ve problens and otherwise to ensure
t hei r happi ness.

9. Because his primary responsibility was naintai ning and
i ncreasi ng sales, M. Pranckus judged Petitioner al nost
exclusively by his year-to-date sal es nunbers as conpared to the
sane period in the previous year. These nunbers were cal cul ated
by M. Pranckus on a fiscal -year basis, from May 1st through
April 30th. For the 2003-2004 fiscal year, M. Pranckus
establ i shed a goal for Petitioner of 15 percent growth in sales.
The m ni num expectation was that Petitioner maintain at |east
t he sane anobunt of sales he had the previous year.

10. During the 2003-2004 fiscal year, M. Pranckus e-
mai |l ed Petitioner his sal es-versus-|ast-year figures on alnost a
monthly basis. By the end of June 2003, Petitioner had sold
only 84 percent as nmuch as he had sold through June 2002; by the
end of July, only 87 percent as nuch as he had sol d through
July 2002; by the end of August, 91 percent; Septenber, 81
percent; October, 90 percent; Novenber, 85 percent; Decenber, 87
percent; and by the end of March 2004 (el even nonths into the
fiscal year), he had sold only 88 percent as nuch as he had sold
through the first el even nonths of the 2002-2003 fiscal year.

In short, as the fiscal year drewto a close, it was clear that



Petitioner was going to suffer a net |oss of business for the
year.

11. In late Cctober 2003, Petitioner suffered a heart
attack and underwent triple bypass surgery. Petitioner was
unable to work for approxinmately two nonths while recovering
fromsurgery. However, Petitioner returned to work in
January 2004, initially working on a limted basis.

12. Petitioner's sal es nunbers suffered because he | ost
sone certain accounts ow ng to factors beyond his control (such
as product quality and price issues). Nonetheless, Petitioner
concedes that it was his job to replace his | ost sales, no
matt er what caused his custonmers to switch suppliers.

13. M. Pranckus typically holds one sales neeting each
year for his entire staff. |In February 2004, M. Pranckus held
one of those neetings. At that neeting, M. Pranckus inforned
Petitioner that "changes woul d be made if [his] nunbers didn't
i mprove. "

14. In his application for unenpl oynent conpensati on,
Petitioner stated that M. Pranckus al so warned himon March 10,
2004, that he needed to inprove his sal es nunbers.

15. Finally, M. Pranckus sent an e-mail to Petitioner on
March 27, 2004. In that e-mail, M. Pranckus delivered the

following witten warning:



Your territory is at a critical state. W
can not continue along this path. Sales
must be inproved imediately or we will need
to change. W agreed at our sales neeting
to get this back on track. It is not
show ng up in the nunbers and activity.

Call me and I et ne know how we can hel p.

16. On April 19, 2004, M. Pranckus discharged Petitioner
because of his poor performance. Hi s year-to-date sales figures
were unacceptably | ow, as conpared to the previous year, and
M . Pranckus saw no evidence of plans or activity designed to
i nprove matters.

17. After Petitioner was discharged, he filed an
application for unenpl oynent conpensation. On the application,
Petitioner stated that he was discharged “for failure to achieve
sales goals.” Later in that sane application, in response to a
request to “briefly sumrari ze your reason for separation from
this enployer,” Petitioner wote: *“I did not achieve ny sales
goals.” Petitioner did not assert anywhere in his application
for unenpl oynent benefits that he was di scharged because of his
age.

18. At the time of his discharge, Petitioner was 57 years
old (alnmost 58). M. Pranckus did not know Petitioner’s exact
age, but he woul d have guessed (based on physical appearance)
that Petitioner was in his md-50s at the time. M. Pranckus

did not consider this to be “old. In fact, Petitioner is not

much ol der than M. Pranckus.



19. M. Pranckus interviewed three individuals to fil
Petitioner’s position. He ultimately selected Jim Wl ff.

M. Pranckus did not know their ages at the tine of the
interviews, but he would have guessed (again, by appearance)
that M. Wil ff was in his md-50s and that the other two
interviewees were in their md- to late 40s and md- to late
50s, respectively. In fact, M. WIff was born on May 26, 1948,
so he was 55 years old (nearly 56) when M. Pranckus hired him

20. Sales analysis from June 2003 showed that eight Rapak
enpl oyees or representatives did not neet the 100 percent sales
goal . Those listed were either Rapak non-supervising enpl oyees
with direct responsibility for sales, supervising enployees, or
non- enpl oyee i ndependent brokers. However, none of these
enpl oyees, whet her younger or older, was simlarly situated to
Petitioner at the tinme of his discharge.

21. As an initial matter, there were four other non-
supervi sory enployees with direct responsibility for sales:
Denni s Hayes, Marvin Groom Donald Young, and Keith Martinez.
The ot her individuals responsible for sales were either
supervi sory enpl oyees or non-enpl oyee i ndependent brokers.
Because the two supervi sors have managenent responsibilities and
are responsible for their entire regions and the individuals who
report to them they are not judged primarily by whether they

personal ly neet the 100 percent or 115 percent sal es-versus-



| ast - year objectives. Brokers, neanwhile, are not enployees.
Rat her, they are independent contractors paid on a straight
conmm ssi on, so Respondent receives value fromtheir services
regardl ess of how nuch they sell

22. M. Hayes was the only other enpl oyee who perforned
the exact sanme job as Petitioner, but he reported to Regi onal
Manager Dan Petriekis in the Central Region, not directly to
M. Pranckus. Mbdreover, as of March 2004, M. Hayes had sold
127 percent as nuch as he had during the sane period the
previous year.' M. Hayes is alnobst ten years ol der than
Petitioner.

23. M. Young was al so responsi ble for sales, but he was
sem -retired, serviced only one custonmer and received a base
salary for his work. As of March 2004, however, M. Young had
sold 115 percent as nuch as he had during the sane period the
previous year. M. Young is nore than twelve years ol der than
Petitioner.

24. Finally, while Keith Martinez and Marvin G oom had
sone responsibility for sales, their positions were “radically
different” fromPetitioner’s. Wereas Petitioner could identify
certain problenms with Respondent’s machi nery and products and
woul d refer those problens to a service technician to assist his
customers, M. Goomand M. Martinez were both originally hired

as service technicians. Based on this experience, they could



and did not only identify technical problens, but al so perforned
t he necessary mai ntenance and repair work on the spot, in
addition to perform ng preventative mai ntenance. Petitioner, by
contrast, has spent his entire working life as sal esman.

Accordi ngly, he was neither capable of, nor expected to, perform
t hese addi ti onal mai ntenance and repair functions.

25. As aresult, M. Goomand M. Murtinez received nore
| eeway on their sales performance than Petitioner because they
brought additional value to Respondent’s business that
Petitioner could not offer. Nonetheless, as of March 2004,

M. Goomwas running at 100 percent versus the prior year and
M. Martinez was running at 87 percent. M. Goomis roughly
three years younger than Petitioner, and M. Martinez is 15 and
one- hal f years younger than Petitioner.

26. Respondent paid Petitioner $113,000 in salary and
commi ssions during his last full cal endar year of enpl oynent
wi th Rapak. Petitioner was out of work for ten nonths after his
dism ssal. During that tine, he received $8,000 i n unenpl oynent
conpensation fromthe State of Florida and $8,942.33 in
severance pay from Respondent. In his new job, Petitioner
projects that he will earn $100,000 in his first year but adnmits
that he could nmeke at |east $113, 000 because his compensation is

once agai n dependent upon sal es commi ssi ons.

10



CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. See 88 120.569 and 120.57(1), Fla. Stat. (2005).

28. The Florida Gvil R ghts Act of 1992 nmekes it an
unfair enploynment practice for any enployer “to discharge .
any individual . . . because of . . . age.” 8§ 760.10(1)(a)
Fla. Stat. (2004). Respondent is an “enployer” as defined in
the Act. See § 760.02(7), Fla. Stat.

29. Federal case law interpreting the Age D scrimnation
in Enpl oynent Act (“ADEA”’) is generally applicable to age
discrimnation clains arising under the Florida Cvil Rights

Act. See Florida State Univ. v. Sondel, 685 So. 2d 923,

(Fla. 1st DCA 1996). Accordingly, the United States Suprene

Court’s McDonnel | - Dougl as burden-shifting paradigmis applied to

cases arising under the Florida Cvil R ghts Act. See Florida

Dept. of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st

DCA 1991), citing MDonnell - Douglas Corp. v. Geen, 411 U S. 792

(1973).

30. Under the McDonnel | - Dougl as nodel, an individual

clai mng that he was di scharged because of his age cannot

establish even a prinma facie case unl ess he can prove that he

was: (1) a nmenber of the protected age group; (2) discharged,

(3) qualified to do the job; and (4) replaced by a younger

11



i ndi vidual. Moreover, even if the claimant was replaced by a

younger person, he cannot establish a prinma facie case if the

replacenent was “insignificantly younger.” See O Connor v.

Consolidated Coin Caterers Corp., 517 U S. 308, 312-13 (1996).

31. If the claimant establishes a prina facie case of age

di scrimnation, the enployer nust at |east articulate a

| egitimte reason for the discharge. Once that has occurred,
however, the ultimate burden shifts back to the claimant to
prove by a preponderance of the evidence that this articul ated
reason is nerely a pretext for an age-based decision. See Texas

Dept. of Community Affairs v. Burdine, 450 U S. 248 (1981).

32. The Conmi ssion has held that the Florida Cvil Rights
Act unlike the ADEA, which protects only individuals over age 40
prohi bits discrimnation based on any age, from®“birth to

death.” See, e.qg., Marchinko v. Wttemann Co., Case No. 05-2062

(DOAH Novenber 1, 2005), FCHR Order No. 06-005 (January 6,

2006); Coffy v. Porky’'s Barbecue Restaurant, Case No. 04-4316

(DOAH March 18, 2005), FCHR Order No. 05-053 (May 18, 2005). In
addition, unlike the federal statute, the Florida Cvil R ghts
Act prohibits favoring the old over the young, as well as the
young over the old. See Id. As a result, the Conm ssion has

held that an individual seeking to establish a prima facie case

of age discrimnation need establish only that he was repl aced

12



by soneone of a “different” age rather than soneone younger.
See Id.

33. This conclusion does nothing to detract fromthe
common sense holding in O Connor that the “difference” in age
bet ween the person claimng age discrimnation and his
repl acenment nust be “significant.”

34. Here, Petitioner did not establish even a prim facie

case of age discrimnation because his replacenent, Jim Wl ff

was only two years his junior. See, e.g., Minro v. Wnn-Dixie

Stores, Inc., Case No. 03-3591 (DOAH March 23, 2004) (“where, as

here, the age difference between the successful candi date and
the plaintiff/petitioner is less than ten years, that age
difference is presunptively insubstantial for purposes of
establishing a prima facie case of age discrimnation w thout
show ng that the enployer viewed the rejected enployee’s age to
be significant”).

35. Petitioner net only three of the four elenents
requi red under Chapter 760, Florida Statutes (2006): (1) he is
a menber of a protected class in that he is over 40 years of
age; (2) he was subject to adverse enploynent action in that he
was termnated fromhis job as a sales representative; and
(3) he was qualified to do the job in that he was able to
conpl ete the necessary tasks associated with being a sales

representative. However, Petitioner failed to establish the

13



fourth el enent that he was replaced by a younger person or a
person of a different age in that M. WiIlff is only two years
younger than Petitioner.

36. Having failed to establish all four elenents required
under Chapter 760, Florida Statutes (2006), Petitioner has not

proved a prinma facie case.

37. Assum ng arguendo that Petitioner proved a prinma facie

case, Respondent has articul ated and substantiated its

| egitimte reason for Petitioner’s dism ssal. The evidence
adduced at the hearing clearly established that Petitioner was
di scharged because his sales figures were well below his
supervi sor’ s expectati ons.

38. Petitioner has not proved by a preponderance of the
evi dence that Respondent’s reliance on his poor sales
performance was a nere pretext for age discrimnation. To the
contrary, the supervisor who discharged Petitioner testified
that he did not even consider Petitioner to be nuch ol der than
hi msel f, much | ess objectively “old.” Furthernore, when
Petitioner was di scharged, Respondent’s enpl oyee sales force
consi sted of one individual who was 70 years ol d, one who was
67, one who was 55 and one who was 42, in addition to
Petitioner, who was 57. After Petitioner was discharged, he was

repl aced by soneone who was 55. These facts underm ne any

14



suggestion that Respondent harbored prejudi ce agai nst
i ndi viduals Petitioner’s age.

39. In sum Petitioner failed to prove by a preponderance
of the evidence that he was di scharged because of his age.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Florida Conm ssion on Human
Rel ations issue a final order finding that Respondent committed
no unl awful enpl oynent practice and dism ssing the Petition for
Rel i ef .

DONE AND ENTERED this 26th day of July, 2006, in

Tal | ahassee, Leon County, Flori da.

CARCLYN S. HOLI FI ELD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 26th day of July, 2006.

ENDNOTE

1/ The March 2004 report was the | ast one Pranckus prepared
before Petitioner’s discharge.
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COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Brian M Stol zenbach, Esquire
Seyfarth, Shaw, LLP

55 East Monroe Street, Suite 4200
Chicago, Illinois 60603-5803

Bruce A. Plesser, Esquire

Denni s Hernandez & Associ ates, P.A
3339 West Kennedy Boul evard

Tanpa, Florida 33609

Ceci | Howard, General Counsel

Fl ori da Conmi ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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